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The principle of legality is one of the most important principles in modern criminal law. It requires that no
conduct be punished without a law that clearly describes the punishable act and the punishment provided
for it. In western law it has been recognised since the 18th century. Iranian legal scholars state that it has
been recognised in Islam for 1,400 years based on sources such as the Qur’an (17:15) which states: ‘we do
not punish anybody without having sent a messenger before’ or the famous hadith raf‛ that states that the
responsibility for nine things is lied from humans due to error and the lack of knowledge.1 They also refer
to the principle of qubÎ ‛iqÁb bilÁ bayÁn, the ‘evil of a punishment without informing (of the crime)’ which
is deduced from the Shi‛a legal source of reason (‘aql).2 In Iranian law, the principle of legality was ﬁxed for
the ﬁrst me in Arcle 12 of the supplementary constuonal law of 1907 and later in Arcles 2 and 6 of the
criminal code of 1926.3
Aer the Islamic revoluon of 1979 and the foundaon of the Islamic Republic of Iran, a new constuon,
enacted in autumn 1979, provides that all law in the new state has to be Islamic (Arcle 4). It also contains
some arcles which menon the principle of legality. These are Arcle 36: ‘A sentence to punishment and
its execuon must only be by the decision of a competent and by virtue of law’, Arcle 166: ‘The verdicts of
courts must be well reasoned out and documented with reference to the arcles and principles of the law in
accordance with which they were delivered’ and Arcle 169: ‘no act or omission may be regarded as a crime
with retrospecve eﬀect on the basis of a law framed subsequently.’
Also in the criminal codes enacted aer the Islamic revoluon (1982/1983, 1991/1995,2013) the principle of
legality is guaranteed to a certain degree. For example, Arcle 2 of the Law on Islamic Punishment of 1982
(1361) states that: ‘Every act and every omission of an act which according to the law entails punishment
or measures for the prevenon of crime and reformaon of oﬀenders is regarded as a crime and no act can
be regarded a crime if punishment or measures for the prevenon of crime and reformaon of oﬀenders
are not provided for it according to the law.’4 This provision was considerably modiﬁed in the Islamic Penal
Code (IPC) of 1991 and its wording remains unchanged in the new code of 2013. Now Arcle 2 of the IPC
states: ‘Every act and every omission of an act for which a punishment is foreseen in the law, is regarded as
a crime.’ It seems that the legality principle is not protected in the same way as before, as the second part
of the sentence was cancelled which stated that only acts or omission of acts for which punishments are
foreseen in the law are regarded as crimes.
Addionally, the principle of non-retroacvity laid down in Arcle 6 of the Law on Islamic punishment of
1982 was replaced by and restricted in Arcle 11 of the IPC of 1991 and Arcle 10 of 2013. This provision is
problemac: ‘In state provisions, every punishment or measure of security and educaon must be based on
a law which was enacted before the commission of the crime …’ Here, the characterisc structure of Islamic
criminal law plays a decisive role: Islamic criminal law divides crimes into diﬀerent groups oen governed by
diﬀerent principles, namely crimes punished with hadd (pl. hodud), with retaliaon (qesas) and blood money
(diya) and with ta‛zir (and from 1991-2013 bazdarande5). Hadd, qesas and diya punishments are regarded as
divine punishments, whereas ta‛zir (and bazdarande) punishments are regulated in laws made by humans.
The diﬀerence between the three types of crimes is also important in the queson of the retroacvity of a
law. The limitaon to state provisions in Arcle 10 means that the principle of non-retroacvity does not
apply to crimes punished with hadd, qesas or diya punishments. Every adult Muslim is supposed to know
them, though they did not exist in the former penal code. In the eyes of the supporters of this regulaon the
queson of retroacvity of a law does not arise: as these punishments were ﬁxed by the Shari‛a, they had
been in force since the revelaon of Islam.
The queson which has caused the most heated discussion, however, is the meaning of Arcle 167 of the
Constuon of Iran and its inﬂuence on criminal law. Though Arcles 36, 166 and 169 of the Constuon
guarantee the principle of legality, Arcle 167 of the Constuon seems to contradict it fundamentally.
Arcle 167 sets out that ‘the judge is bound to endeavour to judge each case on the basis of the codiﬁed
law. In case of the absence of any such law, he has to deliver his judgment on the basis of authoritave
Islamic sources and authenc fatwas. He, on the pretext of the silence of or deﬁciency of law in the maer,
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or its brevity or contradictory nature, cannot refrain from adming and examining cases and delivering his
judgment.’6
There were many eﬀorts to ﬁnd an interpretaon that renders this principle compable with the principle
of legality. Legal scholars proposed diﬀerent ways. According to one opinion, Arcle 167 directly permits
punishment for an act that is regarded as a crime under religious law, but not under posive law.7 Others
hold that Arcle 167 refers to civil law only, not to criminal law.8 A third group of scholars argued that judges
could only ﬁll a lacuna by interpreng certain noons of Islamic law that had not been explained in the
wrien law, but not create a new basis for punishment.9 Apart from this discussion that can be described
only very roughly10 it has to be remarked that in the codiﬁed law there have always been regulaons that
clearly show that it should be possible to punish a conduct that was not provided for as a crime in the
codiﬁed law such as Arcle 289 of the 1982 law modifying some arcles of the criminal procedure code,
Arcle 8 of the Law on the formaon of general and revoluonary courts of 1373/1994 or Arcle 214 of the
Code of Criminal Procedure of 1999.11
The new Criminal Code of 201312 contains some provisions that will bring this discussion to an end. On the
one hand, the principle of legality is conﬁrmed (Art. 2, 10), albeit with some limitaons. On the other hand,
Arcle 220 refers to Arcle 167 in the following form: ‘In the case of hodud which are not menoned in this
law, it will be acted according to Arcle 167 of the Constuon of the Islamic Republic of Iran.’
This means that every conduct which is covered by one of the crimes punishable with hodud punishments
can be punished even if they are not laid down as a criminal provision in the criminal code or any other
Iranian law. In pracce, this may gain some importance in cases of apostasy from Islam which is clearly
regarded as punishable in Islamic law but not spulated as a crime in the Iranian codiﬁed law.
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